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Plainly, the Baker v. Carr “formulations” were not
written as stand-alone definitions of a "political ques-
tion.” They are open-textured, interpretive guides ™ to aid
federal courts in deciding whether a question is entrusted
by the Constitution or federal laws exclusively to a fed-
eral political branch for its decision. The Baker formula-
tions are not self-sufficient definitions, but must be used
together with the Constitution and federal laws to decide
whether a particular constitutional or statutory provision
commits a question solely to a political branch for deci-
sion. Consequently, if a party moving to dismiss under
the political question doctrine is unable to identify a con-
stitutional provision or federal law that arguably commits
a material issue in the case exclusively to a political
branch, the issue is clearly justiciable and the motion
should be denied without applying the Baker formula-
tions.

10 See Lane v. Halliburton, 529 F.3d 548, 559
(5th Cir. 2008) [**44] ("Although the Baker
formulations provide useful analytical guideposts
in our analysis, '[wlhether an issue presents a
nonjusticiable political question cannot be deter-
mined by a precise formula.") (quoting Saldano
v. O'Connell, 322 F.3d 363, 368 (5th Cir. 2003)).

In deciding whether a case should be dismissed as a
nonjusticiable political question, we must bear in mind
the principles that govern the jurisdiction of federal
courts: "It is emphatically the province and duty of the
judicial department to say what the law is." Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 177, 2 L.Ed. 60 (1803).

"[Flederal courts lack the authority to abstain from the
exercise of jurisdiction that has been conferred.” New
Orleans Public Service, Inc. v. Council of the City of
New Orleans, 491 U.S. 350, 358, 109 S. Ct. 2506, 105 L.
Ed 2d 298 (1989). In Boumediene v. Bush, 128 S.Ct.
2229, 171 L. Ed. 2d 41 (2008), the Supreme Court's rea-
soning reflected the principle that when a decision is
committed exclusively to Congress, as the suspension of
habeas corpus is, federal courts must consider the issue
nonjusticiable; but when the an issue is not so commit-
ted, federal courts are not free to abstain, and must exer-
cise their jurisdiction if they have it. See id ar 2262
[**45] ("This Court may not impose a de facto suspen-
sion by abstaining from these controversies."). "We have
no more right to decline the exercise of jurisdiction
which is given, than to usurp that which is not given. The
one or the other would be treason to the constitution,
Questions may occur which we would gladly avoid; but
we cannot avoid them." Cohens v. Virginia, 19 U.S. (6
Wheat ) 264, 404, 5 L. Ed 257 (1821). In sum, "[w]hen a
Federal court is properly appealed to in a case over
which it has by law jurisdiction, it is its duty to take such
Jurisdiction.” Willcox v. Consolidated Gas Co. of New

York, 212 US. 19, 40, 29 S. Ct. 192, 53 L Ed 382
(1909).

The political question doctrine is a limited exception
to the rule that "federal courts lack the authority to ab-
stain from the exercise of jurisdiction that has been con-
ferred," New Orleans Public Service, 491 US. at 338,
"Where the Constitution assigns a particular function
wholly and indivisibly to another department, the federal
judiciary does not intervene." Baker, 369 U.S. at 246
(Douglas, J., concurring). "The converse of this proposi-
tion is that a federal court must not abstain from the
[*873] exercise of jurisdiction that has been conferred,
unless it has been asked to conclusively [**46] resolve
a question that is 'wholly and indivisibly' committed by
the Constitution to a political branch of government.”
Zivotofsky v. Secretary of State, 571 F.3d 1227, 1235
(Edwards, J., concurring). "Underlying these assertions is
the undisputed constitutional principle that Congress, and
not the Judiciary, defines the scope of federal jurisdiction
within the constitutionally permissible bounds." New
Orleans Public Service, 491 U.S. at 359. Therefore, the
federal courts are not free to invoke the political question
doctrine to abstain from deciding politically charged
cases like this one, but must exercise their jurisdiction as
defined by Congress whenever a question is not exclu-
sively committed to another branch of the federal gov-
ernment.

Unsurprisingly, federal cases in which subject mat-
ter jurisdiction and standing are properly asserted are
rarely dismissed as nonjusticiable pursuant to the politi-
cal question doctrine. Indeed, since Baker, the Supreme
Court has only dismissed two cases as presenting nonjus-
ticiable political questions. See Zivotofsky, 571 F.3d at
1236 (Edwards, J., concurring) (discussing Gilligan v.
Morgan, 413 US. 1, 5, 93 8. Cr. 2440, 37 L. Ed. 2d 407
(1973) (declining a "broad call on judicial [**47] power
to assume continuing regulatory jurisdiction over the
activities of the Ohio National Guard" on the basis of an
explicit constitutional textual commitment of that power
to Congress and president), and Nixon v. United States,
506 US. 224, 113 S. Ct. 732, 122 L. Ed 2d 1 (1993)
(finding a request to review Senate impeachment pro-
ceedings nonjusticiable in light of the explicit textual
constitutional commitment of the impeachment power to
the Senate)).

A federal court's dismissal of litigation between pri-
vate citizens based on state common law, as presenting a
nonjusticiable political question, has rarely, if at all, "
been affirmed by a federal court of appeals. See 13C
Charles Alan Wright, Arthur R. Miller & Edward H.
Cooper, Federal Practice and Procedure § 3534.3, at
806 (3d ed. 2008) ("It seems unlikely that . . . one private
citizen suing another . . . callfs] for resolution of a polit-
ical question. Challenges to official action or inaction are
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the stuff of the separation of powers concerns that under-
lie political question reasoning.") (citing, as illustration,
In re African-American Slave Descendants Litigation,
471 F.3d 754, 758 (7th Cir. 2006) (per Posner, 1) (hold-
ing that no political question was presented [**48]
when the slave descendant plaintiffs carefully cast their
diversity suits against corporations for reparations under
state common law "as a quest for conventional legal re-
lief*)). »

Il The Ninth Circuit observed in 1992 that "we
have found no Supreme Court or Court of Ap-
peals decisions which have dismissed a suit
brought against a private party on the basis of the
political question doctrine.” Koohi v. United
States, 976 F.2d 1328, 1332 n.3 (1992).

12 See also Lane v. Halliburton, 529 F.3d 548,
360-61 (5th Cir. 2008} (observing that "the first
Baker formulation is primarily concerned with
direct challenges to actions taken by a coordinate
branch of the federal government," whereas
"American courts have resolved such matters
between private litigants since before the adop-
tion of the Constitution").

Common-law tort claims are rarely thought to
present nonjusticiable political questions. Three Circuits
have stated, in the political question context, that "the
common law of tort provides clear and well-settled rules
on which the district court can easily rely." McMahon v.
Presidential Airways, Inc., 502 F.3d 1331, 1364 (11th
Cir. 2007); Alperin v. Vatican Bank, [*874] 410 F.3d
532, 554 (9th Cir. 2005); [**49] Linder v. Portocarre-
ro, 963 F.2d 332, 337 (11th Cir. 1992); Klinghoffer v.
SN.C. Achille Lauro, 937 F.2d 44, 49 (2d Cir. 1991).
The Fifth Circuit has similarly observed that, "when
faced with an ‘ordinary tort suit,’ the textual commitment
factor actually weighs in favor of resolution by the judi-
ciary." Lane v. Halliburton, 529 F.3d 548, 560 (5th Cir.
2008) (quoting Klinghoffer, 937 F.2d ar 49). And the
Tenth Circuit, in a case governed by state negligence
law, stated that "the political question theory . . . do[es]
not ordinarily prevent individual tort recoveries." McKay
v. United States, 703 F.2d 464, 470 (1983). Claims for
damages are also considerably less likely to present non-
Justiciable political questions, compared with claims for
injunctive relief. Indeed, the Fifth Circuit in Gordon v.
Texas categorically stated that "[m]onetary damages . . .
do not . .. constitute a form of relief that is not judicially
manageable." /153 F.3d 190, 195 (5th Cir. 1998). "

13 See also Koohi, 976 F.2d at 1332 ("A key
element in our conclusion that the plaintiffs' ac-
tion is justiciable is the fact that the plaintiffs
seek only damages for their injuries. Damage ac-
tions are particularly judicially [**50] manage-

able.”). Compare Gilligan v. Morgan, 413 U.S. 1,
11, 93 8. Ct. 2440, 37 L. Ed 2d 407 (1973) (re-
fusing to take cognizance of a suit seeking judi-
cial supervision of the operation and training of
the Ohio National Guard in the wake of the Kent
State shootings), with id. at 5 (suggesting that the
Court might allow a suit against the National
Guard for damages), and Scheuer v. Rhodes, 416
U.S. 232, 247-49, 94 8. Cr. 1683, 40 L. Ed. 2d 90
(1974) (allowing such a suit).

Although federal courts may not decide an issue
whose resolution is committed by the Constitution to the
exclusive authority of a political branch of government,
see Baker, 369 U.S. at 217, Gilligan, 413 U.S. at 6-7;
Nixon, 506 U.S. at 228, a federal court may decide a case
that merely implicates a matter within the authority of a
political branch. For example, Congress alone has the
authority to pass legislation, but the courts have authority
to assess the constitutionality of a statute that has been
properly challenged. "[T]he political question doctrine
bars judicial review only when the precise matter to be
decided has been constitutionally committed to the ex-
clusive authority of a political branch of government.”
Zivotofsky, 571 F.3d at 1238 (Edwards, J., concurring).
Compare Nixon, 506 U.S. at 229-36 [**51] (holding
that a claim for review of Senate impeachment proceed-
ings was nonjusticiable), with Powell v. McCormack,
395 US. 486, 519-22, 89 S. Ct. 1944, 23 L. Ed. 2d 491
(1969) (holding that a claim for review of the House's
refusal to seat an elected representative did not present a
nonjusticiable political question).

Further, federal courts may decide whether and to
what extent a matter is reserved to the exclusive authori-
ty of a political branch. Baker, 369 U.S. at 211 ("Decid-
ing whether a matter has in any measure been committed
by the Constitution to another branch of government, or
whether the action of that branch exceeds whatever au-
thority has been committed, is itself a delicate exercise in
constitutional interpretation, and is a responsibility of
this Court as ultimate interpreter of the Constitution.");
Powell, 395 U.S. at 521 ("[W]hether there is a 'textually
demonstrable constitutional commitment of the issue to a
coordinate political department' of government and what
is the scope of such commitment are questions we must
resolve . .. ."); Nixon, 506 U.S. at 238 ("[C]ourts possess
power to review either legislative or executive action that
transgresses identifiable textual limits.").

The federal courts must [**52] decide matters of
statutory ~ construction, constitutional interpretation,
[*875] and, when applicable, state common law and
statutes, and cannot avoid this responsibility when their
decisions may have political implications. Japan Whal-
ing Association v. American Cetacean Society, 478 U.S.
221, 230, 106 8. Cr. 2860, 92 L. Ed 2d 166 (1986)
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("[Ulnder the Constitution, one of the Judiciary's charac-
teristic roles is to interpret statutes, and we cannot shirk
this responsibility merely because our decision may have
significant political overtones.™); INS v. Chadha, 462
US. 919,943, 103 8. Ct. 2764, 77 L. Ed 2d 317 ("Reso-
lution of litigation challenging the constitutional author-
ity of one of the three branches cannot be evaded by
courts because the issues have political implications . . .
).

Following the framework laid out in Nixon v. United
States, we must begin by “interpret{ing] the [constitu-
tional] text in question and determin[ing] whether and to
what extent the issue is textually committed” to a politi-
cal branch. 506 U.S. 224, 228, 113 8. Ct. 732, 122 L. Ed.
2d 1 (1993); see also Powell v. McCormack, 395 U.S.
486, 519, 89 S. Ct. 1944, 23 L. Ed. 2d 491 (1969). Thus,
we need to know both the "issue" presented by the case
at hand and the federal constitutional or statutory "text"
asserted to have committed that issue exclusively
[**53] to a political branch. "Only then can we decide
whether that issue has been committed by the Constitu-
tion solely to the political branches or whether it is a
proper matter for the judiciary to resolve." Zivotofsky,
571 F.3d at 1230 (majority opinion) (citing Nixon, 506
US. ar 228).

In this case the only "issues" are those inherent in
the adjudication of plaintiffs' Mississippi common law
tort claims for damages. There is no federal constitution-
al or statutory provision committing any of those issues
exclusively to a federal political branch. The district
court's adjudication of this case is well within the author-
ity of the federal judiciary. Under the Constitution and
federal laws, one of the judiciary's characteristic roles is
to adjudicate diversity cases based on state law.

Because the defendants have failed to articulate how
any material issue is exclusively committed by the Con-
stitution or federal laws to the federal political branches,
the application of the Baker formulations is not neces-
sary or properly useful in this case. Even if applied, the
formulations do not make the defendants' argument for
nonjusticiability any more persuasive. The defendants
have not shown any exclusive [**34] textual commit-
ment of the issues in this case to a federal political
branch. Nor have they shown the absence of judicially
discoverable or manageable standards with which to de-
cide this case. Mississippl and other states' common law
tort rules provide long-established standards for adjudi-
cating the nuisance, trespass and negligence claims at
issue. The policy determinations underlying those com-
mon law tort rules present no need for nonjudicial policy
determinations to adjudicate this case. * Nor would the
district court's adjudication of this case express or imply
any lack of the respect due coordinate branches of the
federal government. Even when a court finds that Con-

gress has passed an unconstitutional law, there is no
"lack of respect” for Congress's judgment. See United
States v. Munoz-Flores, 495 US. 385, 390, 110 S (i
1964, 109 L. Ed. 2d 384 (1990). [*876] There is no
unusual need for unquestioning adherence to a federal
political branch decision already made, and no potential-
ity of embarrassment from multifarious pronouncements
by various federal departments on one question, For ex-
ample, this is not a case in which, for those reasons, fed-
eral courts must completely defer to the executive's rec-
ognition of or refusal [**55] to recognize a foreign
government,

14 See, eg., George W. Pugh, The Federal
Declaratory Remedy: Justiciability, Jurisdiction
and Related Problems, 6 Vand. L. Rev. 79, 86
(1952) ("In any judicial adjudication, the court is
furnished by precedent or legislation with at least
the broad outlines of policy. It is quite true that
the judiciary must ascertain the broad applicable
policy, but it does not itself make that policy in
the specific case. It finds it.").

B.

The defendants' reliance upon the district courts' de-
cisions in California v. General Motors Corp., 2007 U.S.
Dist. LEXIS 68547, 2007 WL 2726871 (N.D. Cal. 2007),
and Connecticut v. American Electric Power Co., 406 F.
Supp. 2d 265 (S.D.N.Y. 2005) * is misplaced. Those de-
cisions are legally flawed and clearly distinguishable
from the present case.

15 The Second Circuit Court of Appeals re-
cently reversed the district court's decision in
American Electric, holding that the case was jus-
ticiable. No. 05-5104-cv, 05-5119-cv, 582 F.3d
309, 2009 U.S. App. LEXIS 20873 (September 21,
2009). Although we arrived at our own decision
independently, the Second Circuit's reasoning is
fully consistent with ours, particularly in its
careful analysis of whether the case requires the
court to address any specific issue [**56] that is
constitutionally committed to another branch of
government. The reversal of American Electric
casts additional doubt on the persuasiveness of
General Motors, whose reasoning drew heavily
from that of the district court in American Elec-
tric.

First, the decisions in both American Electric and
General Motors are based on a serious error of law. In
cach case, the district court incorrectly read the Supreme
Court in Chevron US.A., Inc. v. Natural Resources De-
Jense Council, Inc. as holding that federal courts in air
pollution cases must balance social and economic inter-
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ests like a legislative body. They mistook Chevron to
state that:

to resolve typical air pollution cases,
courts must strike a balance "between in-
terests seeking strict schemes to reduce
pollution rapidly to eliminate its social
costs and interests advancing the eco-
nomic concern that strict schemes [will]
retard industrial development with atten-
dant social costs.”

General Motors, 2007 U.S. Dist. LEXIS 68547, 2007 WL
2726871 at *7 (quoting American Electric, 406 F. Supp.
2d at 272 (quoting Chevron U.S.A., Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 847, 104 S,
Ct. 2778, 81 L. Ed. 2d 694 (1984))). But the Court did
not so state. Instead, the Chevron Court, in the [**57]
language quoted, was simply referring to and describing
the balancing of interests in Congress's legislative
process. Chevron does not require federal courts to im-
itate the legislative process. '

16 As the Court's cases make clear, the historic
and traditional function of the federal judiciary is
not legislation, but adjudication of controversies
between adversaries based on rules furnished by
precedent or legislated law. Neither judges nor
Congress can assign the courts a legislative or
non-judicial function. Justice Scalia, writing for
the plurality in Vieth v. Jubelirer, explained the
difference between the branches' traditional roles
as follows:

"The judicial Power" created by
Article 11T, § 1, of the Constitution
is not whatever judges choose to
do, see Valley Forge Christian
College v. Americans United for
Separation of Church and State,
Inc., 454 U.S. 464, 487, 102 8. Ct.
752, 70 L. Ed. 2d 700 (1982); cf.
Grupo Mexicano de Desarrollo,
S A v, Alliance Bond Fund, Inc.,
527 U.S. 308, 332-333, 119 8. (.
1961, 144 L. Ed 2d 319 (1999}, or
even whatever Congress chooses
to assign them, see Lujan v. De-
Jfenders of Wildlife, 504 U.S. 555,
576-577, 112 8. Cr. 2130, 119 L.
Ed 2d 351 (1992); Chicago &
Southern Air Lines, Inc. v. Wa-
terman S.S. Corp., 333 U.S. 103,
110-114, 68 S. Ct. 431, 92 L. Ed.

3568 (1948). It is the [**58] pow-
er to act in the manner traditional
for English and American courts.
One of the most obvious limita-
tions imposed by that requirement
is that judicial action must be go-
verned by standard, by rule. Laws
promulgated by the Legislative
Branch can be inconsistent, illogi-
cal, and ad hoc; law pronounced
by the courts must be principled,
rational, and based upon reasoned
distinctions.

541 US. 267, 278, 124 5. Ct. 1769, 158 L. Ed. 2d
346 (2004) (plurality opinion) (parallel citations
omitted).

[*877] From their erroneous premise, the two dis-
trict courts reasoned in a circle: "In this case, balancing
those interests, together with the other interests involved,
is impossible without an 'initial policy determination’
first having been made by the elected branches to which
our system commits such policy decisions, viz., Congress
and the President." American Electric, 406 F. Supp. 2d at
272; see also General Motors, 2007 U.S. Dist. LEXIS
68547, 2007 WL 2726871 at *7 (using almost identical
language). Because they took an erroneous reading of
Chevron as their premise, their conclusion as to the na-
ture of the questions presented in the cases before them
was erroneous also. Neither Chevron nor any other Su-
preme Court decision requires federal courts to imitate
the functions [**59] of legislative or regulatory bodies
in "typical air pollution cases.” 7

17 Indeed, under the district courts' erroneous
premise and reasoning, af// "typical air pollution
cases" would pose nonjusticiable political ques-
tions and would have to be dismissed at the out-
set.

Even if a particular case involves a claim for
injunctive or other equitable relief that the court
finds to be impracticable, a court sitting in equity
has the discretion to limit or mold relief for rea-
sons of practicality. There is no need or authority
to invoke the political question doctrine for such
reasons. For instance, in Weinberger v. Rome-
ro-Barcelo, 456 U.S. 305, 102 8. Ct. 1798, 72 L.
Ed 2d 91 (1982), the plaintiffs sought an injunc-
tion ordering the Navy to cease violation of the
Federal Water Pollution Control Act through its
training operations near Puerto Rico. See id
306-07. The Court noted that "a federal judge sit-
ting as chancellor is not mechanically obligated
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to grant an injunction for every violation of law,”
id. at 313, and remanded the case for considera-
tion of whether the federal courts in their "equit-
able discretion” should grant an injunction, see
id. at 320. Despite the case's obvious political
implications, the Court analyzed [**60] it in
terms of equitable discretion, not the political
question doctrine. See also Kimberly Breedon,
Remedial Problems at the Intersection of the Po-
litical Question Doctrine, the Standing Docirine,
and the Doctrine of Equitable Discretion, 34
Ohio N. U. L. Rev. 523, 552-57 (2008) (pointing
out that many cases that might be thought to im-
plicate the Baker formulation requiring "judicial-
ly manageable standards” can best be addressed
through the exercise of equitable discretion).

Second, the American Electric and General Motors
courts’ application of the political question doctrine ap-
pears to be at odds with the Supreme Court's and Con-
gress's treatment of the analogous issue of transboundary
water quality control. ** In Ohio v. Wyandotte Chemicals
Corp., 401 U.S. 493, 91 S. C1. 1005, 28 L. Ed 2d 256
(1971), the State of Ohio sought to enjoin chemical
manufacturers in other states and Canada from discharg-
ing mercury into the tributaries [*878] of Lake Erie as
a public nuisance. While ultimately declining to hear the
suit as an original jurisdiction action, the Court explicitly
distinguished cases in which the political question de-
fense was sustained "; recognized that it had often adju-
dicated controversies between States and [**61] be-
tween a State and citizens of another State seeking to
abate a nuisance that exists in one State yet produces
noxious consequences in another *; and ruled that
"precedent leads almost ineluctably to the conclusion
that we are empowered to resolve this dispute.” 2!

18  See Philip Weinberg, "Political Questions":
An Invasive Species Infecting The Courts, 19
Duke Envil. L. & Pol'y F. 155,162-63 (2008). The
General Motors court attempted to distinguish
the transboundary nuisance cases, 2007 U.S. Dist.
LEXIS 68547, 2007 WL 2726871 ar *15, but its
reasoning on this point is unpersuasive. The court
did not explain why it believed that those cases
were somehow more justiciable rather than less
so because they involved injunctive relief rather
than damages. As discussed above, the Fifth Cir-
cuit in Gordon v. Texas found monetary damages
to be more judicially manageable than injunc-
tions. 153 F.3d 190, 195 (5th Cir. 1998). The
General Motors court also failed to explain how
the "national and international policy issues” im-
plicated by global warming, or the impossibility
of attributing pollution to specific external
sources in the global warming context, would

render the political question doctrine applicable.
See 2007 US. Dist. LEXIS 68547, 2007 WL
2726871 ar *15. [**62] Although the worldwide
effects of greenhouse gas emissions may, for in-
stance, make it difficult for the plaintiffs to show
proximate causation, it does not follow that the
issue has been committed exclusively to the po-
litical branches for decision.

19 Id ar 496 (distinguishing Mississippi v.
Johnson, 71 US. (4 Wall) 475, 18 L. Ed 437
(1867) (suit to enjoin the president from execut-
ing the Reconstruction Acts), and Georgia v.
Stanton, 73 US. (6 Wall) 50, 18 L. Ed 721
(1868) (same, but against the Secretary of War
and other officials)).

20 Id. (citing Missouriv. lllinois, 200 U.S. 496,
26 S. Cr. 268, 50 L. Ed. 572 (1906), Georgia v.
Tennessee Copper Co., 206 US. 230, 27 S. Ct.
618 51 L. Ed 1038 (1907), New York v. New
Jersey, 256 U.S. 296, 41 S. Ct. 492, 65 L. Ed. 937
(1921), and New Jersey v. New York City, 283
US. 473,518 Ct. 519, 75 L. Ed, 1176 (1931)).
21 Id

Moreover, "[t]he courts have long and consistently
rejected assertions that the enactment of regulatory sta-
tutes like the Clean Air Act and Clean Water Act
preempt states from public nuisance actions." Weinberg,
supra note 10, at 163 n.72. In City of Milwaukee v. Iili-
nois, 431 U.S. 304, 101 S. Ct. 1784, 68 L. Ed. 2d 114
(1981), the Court held that the federal common law of
nuisance was preempted by the 1972 amendments to the
Clean Water Act, which comprehensively occupied the
field. /d. ar 327-32. In [**63] doing so, however, the
Court noted that the CWA preserved nuisance suits un-
der state common law, see id at 327-29, and stated fur-
ther that:

[Tlhe appropriate analysis in deter-
mining if federal statutory law governs a
question previously the subject of federal
common law is not the same as that em-
ployed in deciding if federal law
pre-empts state law. In considering the
latter question "'we start with the assump-
tion that the historic police powers of the
States were not to be superseded by the
Federal Act unless that was the clear and
manifest purpose of Congress." Jones v.
Rath Packing Co., 430 US. 519, 525, 97
S Cr 1305, 51 L. Ed 2d 604 (1977)
(quoting Rice v. Santa Fe Elevator Corp.,
331 US 218, 230, 67 8. Cr. 1146, 9] L.
Ed. 1447 (1947)). While we have not he-
sitated to find pre-emption of state law,
whether express or implied, when Con-
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gress has so indicated, see Ray v. Atlantic
Richfield Co., 435 U.S. 151, 157, 98 S. Ct.
988, 55 L. Ed 2d 179 (1978), or when
enforcement of state regulations would
impair "federal superintendence of the
field," Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 142, 83 §. Ct.
1210, 10 L. Ed. 2d 248 (1963), our analy-
sis has included "due regard for the pre-
suppositions of our embracing federal
system, including the principle of diffu-
sion of power not as a matter of [**64]
doctrinaire localism but as a promoter of
democracy." San Diego Building Trades
Council v. Garmon, 359 U.S. 236, 243, 79
S.Ct. 773, 3 L. Ed 2d 775 (1959).

1d. at 316 (parallel citations omitted). The Clean Air Act
and other federal legislation on air quality are much less
comprehensive than the CWA, as amended. The defen-
dants here do not contend, and the district courts in
American Electric and General Motors did not hold, that
any act of Congress has preempted state law with respect
to global [*879] warming. Even if Congress does
eventually enact a comprehensive federal law concerning
greenhouse gas emissions, it might very well preserve
state common law remedies, as the CWA did. The de-
fendants' briefs in this case fall far short of showing the
"clear and manifest purpose” of Congress that the Su-
preme Court in Milwaukee v. lllinois stated was neces-
sary to overcome the "assumption that the historic police
powers of the States were not to be superseded by the
Federal Act[s]," id. Given the clear inapplicability of
federal preemption in this case, we will not employ the
political question doctrine in a way that would amount to
a de facto preemption of state law.

Third, American Electric and General Motors were
not diversity [**65] suits under state common law be-
tween private parties for damages only (i.e.," quest[s] for
conventional legal relief," In re African American Slave
Descendants Litigation, 471 F.3d 754, 758 (7th Cir.
2006)). Rather, they were actions brought by state attor-
neys general for their state governments based partly on
federal common law. Unlike the present plaintiffs'
“damages only"” state law tort suit, the American Electric
suit asked for an injunction explicitly imposing future
emissions standards and allowances, and the General
Motors suit pressed for a declaratory judgment having
future effects in addition to damages. Despite these dis-
tinguishing characteristics, American Eleciric and Gen-
eral Motors did not genuinely present nonjusticiable
political questions, because neither court could demon-
strate (rather than assume as a false premise) that a spe-
cific issue that had been exclusively committed to a po-

litical branch by a federal constitutional or statutory pro-
vision.

We need not decide whether the district courts in
American Electric and General Motors properly decided
the federal common law questions with which they were
presented. It suffices to recognize that the initial flaw or
false [**66] premise in those decisions is essentially the
same as that which undermines the defendants’ argument
in this case. Similarly to those district courts, the defen-
dants here have failed to follow the method laid out by
the Supreme Court in Nixon v. United States, 506 U.S,
224,228 1138 Cr. 732, 122 L. Ed 2d 1 (1993), which
requires, first, carefully identifying the issues that the
plaintiffs’ claims pose for decision, and, second, "interp-
ret{ing] the [constitutional] text in question and deter-
min[ing] whether and to what extent the issue[s are] tex-
tually committed" to a political branch. /d. Like the dis-
trict courts in American Electric and General Motors, the
defendants begin with an assumption they cannot sup-
port, viz, that the adjudication of plaintiffs' claims will
require the district court to fix and impose future emis-
sion standards upon defendants and all other emitters.
Then, again in a fashion similar to those district courts,
the defendants proclaim that it would be "impossible" for
a court to perform such an obviously legislative or regu-
latory task so that the case must present a nonjusticiable
political question. The defendants have failed to show
how any of the issues inherent in the plaintiffs' nuisance,
[**67] trespass, and negligence claims have been com-
mitted by the Constitution or federal laws "wholly and
indivisibly" # to a federal political branch.

22 Baker v. Carr, 369 U.S. 186, 246, 82 S. Ct.
691, 7 L. Ed. 2d 663 (1962).

CONCLUSION

The plaintiffs have pleaded sufficient facts to dem-
onstrate standing for their public and private nuisance,
trespass, and negligence claims. We decline to find
standing for the unjust enrichment, civil [*880] con-
spiracy, and fraudulent misrepresentation claims and
DISMISS these claims. We find that the plaintiffs' re-
maining claims are justiciable and do not present a polit-
ical question. We do not hazard, at this early procedural
stage, an Erie guess into whether these claims actually
state all the elements of a claim under Mississippi tort
law, e.g., whether the alleged chain of causation satisfies
the proximate cause requirement under Mississippi state
common law; we leave this analysis to the district court
in the first instance. Thus, for the foregoing reasons, we
REVERSE the judgment of the district court and RE-
MAND the case to the district court for further proceed-
ings consistent with this opinion.
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CONCUR BY: DAVIS

CONCUR
DAVIS, Specially Concurring:

I agree with the panel opinion that the plaintiffs in
this case [**68] have standing to bring their claims. In
addition, because there is no clear authority dictating that
we do not have jurisdiction over this case under the po-
litical question doctrine, | agree as well with the result
the panel reaches on that point.

The defendants argued an alternative basis for dis-
missal to the district court -- that the plaintiffs failed to

state a claim under common law. Specifically, the de-
fendants argued to the district court that the plaintiffs
failed to allege facts that could establish that the defen-
dant's actions were a proximate cause of the plaintiffs’
alleged injuries. If it were up to me, [ would affirm the
district court on this alternative ground.

I recognize however that the panel has discretion
whether to decide this case on a ground other than one
relied on by the district court and 1 defer to the panel's
discretion not to address that argument. With this reser-
vation, 1 concur.
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OPINION

[*476] [**1180] 91 AGID, J. - The Smales sought
to quiet title to property they claimed they had acquired
through adverse possession [*477] and named Nore-
tep, the original non-Indian owners, as defendants. After
the Smales sued, Noretep deeded the disputed property to
the Stillaguamish Tribe of Indians (Tribe), and the
Smales named the Tribe as a defendant. In its unsue-
cessful motion to dismiss, the Tribe claimed that tribal
sovereign immunity deprived the superior court of sub-
ject matter jurisdiction, Because courts exercise in rem
Jurisdiction over the property subject o quiet title ac-
tons, our Supreme Court has [***2] held that transfer-
ring the disputed property to a tribal sovereign doges not
bar the continued exercise of subject matter jurisdiction
ayer the property. Accordingly, we hold that the superior

court's continuing jurisdiction over the land claimed by

the Smales for the purposes of determining ownership
does not offend the Tribe's sovereionty.

FACTS

92 The Smales initiated a quiet title action in Sno-
homish County Superior Court on May 14, 2007. They
alleged that they acquired title through adverse posses-
sion to the portion of the neighboring property that had
been on the Smales' side of the original fence line be-
tween the two propertics. They named Noretep, a Wash-
ington State general partnership that owned the neigh-
boring property at the time of suit, and Noretep's part-
ners, Ronald Schultz and Peter Poeschel, as defendants.
After the Smales filed suit, Noretep sold the property to
the Tribe by statutory warranty deed dated December 26,
2007. The deed noted the pending quiet title action be-
tween the Smales and Noretep. The Smales added the
Tribe as a defendant in an amended quiet title complaint.

Y3 The Tribe moved to dismiss the amended com-
plaint for lack of jurisdiction under CR 12¢bj(1). The
[***3] trial court received briefing [**1181] and
heard oral argument before denying the Tribe's motion to
dismiss "because the Court has jurisdiction over the
land." The trial court certified the order denying the
Tribe's motion to dismiss as a final judgment under CR
54(b), and this appeal followed.

[*478] DISCUSSION

[1, 2] 94 The Tribe argues that tribal sovereign im-
munity bars actions to quiet title to land claimed by an
Indian tribe and that the trial court should have dismissed
the Smales' action for want of subject matter jurisdiction.
Subject matter jurisdiction is a court's authority to adju-
dicate the type of controversy involved in the action. '
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The existence of subject matter jurisdiction over a claim
involving a party asserting tribal sovereign immunity is a
question of law, which we review de novo. ?

b Shoop v. Kittitas County, 108 Wn. App. 388,
393, 30 P.3d 529 (2001), aff'd on other grounds,
149 Wn.2d 29, 65 P.3d 1194 (2003).

2 Wright v. Colville Tribal Enter. Corp., 159
Wnad 108, 111, 147 P.3d 1275 (2006), cert.
dismissed, 550 U.S. 931 (2007).

[3] 95 Neither party disputes the basic principles of
tribal sovereign immunity: Indian nations are exempt
from suit absent express waiver or congressional abroga-
tion [***4] of their common-law sovereign immunity. *
The Smales do not claim that the Tribe waived immuni-
ty. Instead, they argue that tribal sovereign immunity
does not apply here because the court's assertion of juris-
diction was not over the Tribe in personam, but over the
property in rem. * The Smales rely heavily on the author-
ity of Anderson & Middleton Lumber Co. v. Quinault
Indian Nation, which essentially controls this case. * In
Anderson, a lumber company owned an undivided
five-sixths interest in the surface estate of property
[*479] within the borders of the Quinault Indian Res-
ervation. * Ten people owned the remaining one-sixth
interest as tenants-in-common at the time the lumber
company sued to partition and quiet title to the property.
7 After the lumber company sued, the Quinault Indian
Nation (Quinault Nation) acquired by statutory warranty
deed the one-sixth interest from the 10 co-tenants. * The
lumber company added the Quinault Nation as a defen-
dant, and the tribe entered a special appearance to contest
the court's jurisdiction. * The Washington Supreme Court
held that "subsequent sale of an interest in the property to
an entity enjoying sovereign immunity (Quinault Nation)
is of no [***3] consequence in this case because the
trial court's assertion of jurisdiction is not over the entity
in personam, but over the property or the 'res' in rem." ¥

3 Santa Clara Pueblo v. Martinez, 436 U.S. 49,
38, 98S. Ct. 1670, 56 L. Ed. 2d 106 (1978) ("In-
dian tribes have long been recognized as pos-
sessing the common-law immunity from suit fra-
ditionally enjoyed by sovereign powers.").

4 See Phillips v. Tompson, 73 Wash. 78, 82,
131 P. 461 (1913) (actions to quiet title are pro-
ceedings in rem); / AM. JUR 2D Actions § 29
(2005) ("A proceeding in rem is essentially a
proceeding to determine rights in a specific thing
or in specific property, against all the world,
equally binding on everyone. It is a proceeding
that takes no cognizance of an owner or a person
with a beneficial interest, but is against the thing
or property itself directly, and has for its object
the disposition of the property, without reference

to the title of individual claimants. The action of
the court is binding, even in the absence of any
personal jurisdiction.” (footnotes omitted)).

5 130 Wn2d 862, 929 P.2d 379 (1996).

6 Id at 864-65.

7 Id at 863.

8 Id. The statutory warranty deed transferring
title to the Quinault Nation [***6] stated that
the transfer was subject to the pending suit by the
lumber company. /d.

9 Id at 866.

10 I1d ar 873. Anderson relies on a United
States Supreme Court decision upholding a
county's jurisdiction over properties owned by
individual tribal members and an Indian nation
for the purpose of taxing the land at issue. /d ar
869-73 (citing County of Yakima v. Confederated
Tribes & Bands of Yakima Indian Nation, 502
US. 251, 264-65, 112 S. Ct. 683, 116 L. Ed 2d
687 (1992) (characterizing the county's jurisdic-
tion as in rem and holding that exercising juris-
diction over certain real estate for tax purposes is
not  significantly  disruptive  of  ftribal
self-government)).

[**1182] 6 The Tribe makes multiple attempts to
distinguish Anderson, none of which is compelling. First,
it argues that Anderson was a case about quieting title in
a partition action, and this case is about quieting title in
an adverse possession action. The Tribe claims this dis-
tinction matters because partition has a "very different
legal effect” from adverse possession. We agree with the
Tribe's first premise that the two legal theories are dis-
tinct: an action to quiet title to and partition property
determines the respective property [***7] interests of
cotenants in common and divides the property among
those legal owners according to their respective [*480]
interests, " whereas an action to quiet title based on ad-
verse possession determines who rightfully owns the
land in question.

11 See RCW 7.52.010; see also Schultheis v.
Schultheis, 36 Wn. App. 588, 589 n.1, 675 P.2d
634, review denied, 101 Wn.2d 1016 (1984)
("Partition involves the division of land by joint
owners into distinct portions, to be owned sepa-
rately.").

12 See Kobzav. Tripp, 105 Wn. App. 90, 95, 18
P.3d 621 (2001) ("An action to quiet title is
equitable and designed to resolve competing
claims of ownership."); RCW 7.28.010 ("Any
person having a valid subsisting interest in real
property, and a right to possession thereof, may
recover the same by action in the superior court
of the proper county.™).
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€7 In an attempt to explain why this distinction
makes a difference, the Tribe argues that unlike an action
to divide property between legal owners, a successful
adverse possession claim would deprive the Tribe of its
land. The Tribe cites Oneida Indian Nation of New York
v. Madison County, where a federal district court rejected
a New York county's effort to foreclose [***8] on
properties owned by an Indian tribe, for the proposition
that a suit to take tribal property cannot properly fall
within a court's in rem jurisdiction. © But unlike the fo-
reclosure action in Oneida, a successful adverse posses-
sion action here would not deprive the Tribe of its land.
If the Smales adversely possessed the portion of the dis-
puted property that originally fell within their fence line,
their possession ripened into criginal title after 10 years
of possession. * And if the Smales acquired title before
the suit was filed and Noretep attempted to convey
[*481] the land, Noretep had no title to convey. Thus,
the Tribe never had any property to lose. *

13 401 F. Supp. 2d 219, 229 (N.D.N.Y. 2003)
("It is of no moment that the state foreclosure suit
at issue here is in rem. What is relevant is that the
County is attempting to bring suit against the Na-
tion. The County cannot circumvent Tribal sove-
reign immunity by characterizing the suit as in
rem, when it is, in actuality, a suit to take the
tribe's property.").

14 See EI Cerrito, Inc. v. Ryndak, 60 Wn.2d
847, 835, 376 P.2d 528 (1962) ("When real
property has been held by adverse possession for
10 years, such possession ripens into [***9] an
original title. Title so acquired by the adverse
possessor cannot be divested by acts other than
those where title was acquired by deed. The per-
son so acquiring this title can convey it to another
party without having had title quieted in him
prior to the conveyance.” (citations omitted)).

15 See Mugaas v. Smith, 33 Wn.2d 429, 431,
206 P.2d 332 (1949) (Conveyance of title to bona
fide purchaser does not extinguish title acquired
by adverse possession.). The Tribe accuses the
Smales of erroncously stating that they had ful-
filled the requirements of adverse possession
when that issue had not yet been resolved at trial.
Because we are reviewing the trial court's ruling
on the Tribe's motion to dismiss, we assume the
facts as alleged are true. See Berge v. Gorton, 88
Wn.2d 756, 759, 567 P.2d 187 (1977) ("Factual
allegations of the complaint must be accepted as
true for purposes” of reviewing a ruling on a mo-
tion to dismiss.). Thus, for the purposes of our
analysis, we assume, as the Smales properly ar-
gued, that they will be able to prove the elements
of adverse possession.

498 United States v. Nordic Village, Inc., ¥ a case re-
lied on by the Oneida court, does not help us resolve this
case. [***10] In Nordic Village, the United States Su-
preme Court held that section 106 of the Bankruptcy
Code did not waive the federal government's immunity
from claims for monetary relief, " Although Nordic Vil-
lage was not a case involving the exercise of in rem ju-
risdiction, the Court stated in dicta that "we have never
applied an in rem exception to the sovereign immunity
bar against monetary recovery.” ®* [**1183] Nordic
Village's statement about the federal government's im-
munity from claims for monetary relief is not relevant to
this case because the Smales are seeking to quiet title to
land, not suing a sovereign for monetary relief. ©

16 3503US 30,38 1128.Ct. 1011, 117 L. Ed
2d 181 (1992).

17 Id. ar 39.

18 Id at 38. "Equally unpersuasive is respon-
dent's related argument that a bankruptcy court's
in rem jurisdiction overrides sovereign immunity.
As an initial matter, the premise for that argument
is missing here, since respondent did not invoke,
and the Bankruptcy Court did not purport to ex-
ercise, in rem jurisdiction.” /d.

19 See Kobza, 105 Wn. App. at 95 ("Because a
quiet title action is a claim for equitable relief,
damages are ordinarily not allowed.™).

99 Nor does Idaho v. Coeur d'Alene Tribe of ldaho,
[***11] * cited by the Tribe for the proposition that so-
vereign immunity bars actions with the potential to de-
prive a sovereign of land, render Anderson inapplicable.
In that case, the Coeur d'Alene Tribe sued Idaho and
various state agencies and state officials in federal court
alleging ownership in the [*482] submerged lands and
beds of Lake Coeur d'Alene and seeking related declara-
tory and injunctive relief. ¥ Both sides agreed that the
Eleventh Amendment bars federal courts from exercising
Jurisdiction over actions seeking to divest a sovereign of
a property interest. ¥ The Coeur d'Alene Tribe argued
that the Ex parte Young * exception to Eleventh Amend-
ment sovereign immunity allows claims against state
officers to enjoin official activities that violate federal
law. The Supreme Court held that the Ex parte Young
exception did not apply because the declaratory and in-
junctive relief requested would have had the effect of
shifting all benefits of ownership and control from Idaho
to the Coeur d'Alene Tribe, making the claim against
state officials functionally the same as an action seeking
to divest the state of its property. * Here, unlike Coeur
d'Alene, Eleventh Amendment sovereign immunity
[***12] is not an issue. ** And the Smales' quiet title ac-
tion, unlike the Coeur d'Alene Tribe's claims, would not
divest a sovereign of ownership and control. Rather, the
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Smales are attempting to retain what they allegedly own.

20 521 US. 261, 1178 Ct 2028, 138 L. Ed. 2d
438 (1897).

21 Id at 264-65.

22 Id at 281-82. The Eleventh Amendment's
jurisdictional bar applies whenever a state is
named as a defendant regardless of the nature of
the relief sought. See Pennhurst State Sch. &
Hosp. v. Halderman, 465 U.S. 89, 100, 104 S. Cr.
900, 79 L. Ed. 2d 67 (1984).

23 209 US. 123,288 Cr. 441, 52 L. Ed 714
(1908).

24 Coeur d'Alene Tribe of Idaho, 521 U.S. at
282; see also Pennhurst, 465 U.S. at 101,

25  "[T]he prohibition placed on the power of
the federal judiciary by the [E]leventh
[A]mendment exceeds the common law doctrine
of sovereign immunity." Aquilar v. Kleppe, 424
F. Supp. 433, 436 (D. Alaska 1976) (citing Edel-
man v. Jordan, 415 U.S. 651, 677 n.19, 94 S. Ct.
1347, 39 L. Ed. 2d 662 (1974)).

26 In an opinion predating Anderson that was
not cited by either party, the Idaho Supreme
Court succinctly recognized that a sovereign does
not enjoy immunity in actions to quiet title land
because the parties [***13] seeking to quiet title
"are asserting no claim against the sovereignty,
but are attempting to retain what they allegedly
own." Lyon v. State, 76 Idaho 374, 376, 283 P.2d
1105 (1955).

910 In another attempt to distinguish Anderson, the
Tribe contends that the distinction between adverse pos-
session and partition makes a difference because the
right of [*483] partition by a tenant-in-common is
absolute. * But this is not a distinction because the right
to bring a quiet title action, as the Smales did, is similarly
absolute. * And Anderson does not hold that the absolute
nature of a right to bring a certain type of action some-
how overrides the doctrine of Indian sovereign immuni-
ty. Instead, Anderson holds that the in rem nature of par-
tition meant that Anderson & Middleton Lumber was not
asserting claims against the Quinault Nation's [**1184]
sovereignty. ” The quiet title action in Anderson is simi-
lar to the quiet title action here in two crucial ways: both
are proceedings in rem to determine rights in the proper-
ty at issue and neither has the potential to deprive any
party of land they rightfully own.

27  RCW 7.52.010 ("[A]n action may be main-
tained ... for a partition” "[wlhen several persons
hold [***14] and are in possession of real prop-
erty as tenants in common.”).

28 RCW 7.28.010 ("Any person having a valid
subsisting interest in real property, and a right to
the possession thereof, may recover the same by
action in the superior court of the proper coun-
ty.").

29 130 Wn.2d at 872-73 ("[Anderson & Mid-
dleton]'s action in this case involves no taking of
property. It merely seeks a judicial determination
of the co-tenants’ relative interests in real proper-
ty and a division of that property according to
those interests. The Quinault Nation would lose
no property or interest for which it holds legal
title.” (footnote omitted)).

€11 The Tribe argues that there can be no adverse
possession claims against a sovereign. * But the Smales
allege that they acquired title to the land in question
through adverse possession before Noretep deeded the
land to the Tribe. As such, they are not attempting to
adversely possess a sovereign's land. As the Idaho Su-
preme Court recognized in Lyon v. State, parties seeking
quiet title to land that they allegedly own are not assert-
ing claims against a sovereign. * Accordingly, the
Smales' claims are not barred by the rule prohibiting ad-
verse possession against a sovereign.

30 See [***15] In re Yakima River Drainage
Basin, 112 Wn. App. 729, 746, 51 P.3d 800
(2002).

31 76 1daho 374, 376, 283 P.2d 1105 (1953).

912 Finally, the Tribe claims that the issue of sove-
reign immunity was not fully before the court in 4nder-
son. The [*484] Tribe's assertion, while correct, does
not advance their position or relegate Anderson's holding
to dicta. Because Anderson held that sovereign immunity
did not apply, the court had no occasion to fully consider
the substantive workings of the doctrine. * Similarly, this
court need not consider whether the Tribe waived sove-
reign immunity because the doctrine does not apply un-
der these facts.

32 130 Wn.2d at 876-77.

913 The Anderson decision was persuasive in a sim-
ilar case recently decided by the North Dakota Supreme
Court. In Cass County Joint Water Resource Dist. v. 1.43
Acres of Land in Highland Township, a landowner op-
posed to construction of a dam conveyed 1.43 acres of
land that would have been flooded by the dam to the
Turtle Mountain Band of Chippewa Indians. * The water
resource district brought an action seeking to condemn
the land, and the Tribe moved to dismiss, claiming sove-
reign immunity. ¥ The North Dakota Supreme Court
determined that condemnation [***16] is an in rem
proceeding and, quoting Anderson at length, held as we
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do here that exercising jurisdiction over in rem proceed- 35 Id at 689, 692-93.
ings does not implicate sovereignty immunity. ¥ €14 We affirm
33 2002 ND 83, 643 N.W.2d 685, 689. DWYER, A.C.J., and LEACH, J., concur.

34 Id at 688.
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