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Graphic I answers the question: “Why should I
dismiss the plaintiff expert’s scientific study?” This
graphic begins with a small purple dot of normal
human exposure. Represented in blue is a study
plaintiffs cited where animals were exposed to 80 times
the normal human dose. Represented in orange is
another study plaintiffs cited where animals were
exposed to 10,000 times the normal human dose. This
graphic supports some jurors’ belief that one cannot
compare a small exposure in a human to a huge
exposure in an animal. Jurors are frequently asked to
grasp a concept that they cannot see, such as miniscule
exposure to a toxin, or how a huge number of people
exposed to a toxin did not develop the disease.

STEP 3: PROVIDE REFERENCE POINTS FOR
JURORS TO EVALUATE THE SCIENTIFIC RESULTS

Once jurors have an understanding of the science
they can evaluate for themselves the credibility and
validity of data and studies presented by both sides. But
the tutorials stop one step short of what jurors require
for their final assessment. The verdict questions that
jurors must answer deal with abstract concepts with
respect to causation: “Was the defendant company’s
product a ‘substantial cause’?” a “proximate cause?”
etc. That Toxin X only has a bio-acceptance factor of Y,
for example, is information that when taken in a
vacuum still does not allow jurors to determine
ultimately whether Toxin X was a substantial cause. To
make these assessments, jurors must have reference
points against which to evaluate the scientific

conclusions provided them. Phrases like “substantial”
and “proximate” are relative terms that can only be
evaluated in contrast to something else. Jurors must
compare the scientific information to a reference point
in order to make final assessments. Therefore the
defense must provide these reference points in order for
jurors to find in favor of the defense and answer the
question:

e Was the plaintiff’s exposure to the toxin at the
defendant company the proximate cause of his
disease?

Graphic J makes clear distinctions in asbestos
exposure depending on the industry. It is useful in
teaching jurors that a brief exposure in a low-risk
industry such as construction trades represents far less
risk than a long exposure in a high-risk industry such as
insulation work.

Graphic K demonstrates that the plaintiff’s asbestos
exposure at the defendant company was 50 times less
than the exposure he received from ambient air, and

http://www.abanet.org/tips/scholarship.html
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600,000 times less than government regulations permit.
This graphic provides precise reference points for jurors
to determine “proximate cause.”

STEP 4: ANSWER JURORS’ REMAINING
QUESTIONS

Even after jurors grasp the context of the case and
begin to understand the science involved, they will have
unanswered questions. The fourth step is to complete the
defense story by anticipating and answering those
questions. Remaining questions may include:

 Personal responsibility: Did the plaintiff’s actions
or lifestyle contribute to the exposure and/or the
disease?

* Corporate responsibility: What did the defendant
know and when?

e Company behavior: Did the defendant comply
with government regulations?

Graphic L answers the question “Did the plaintift’s
actions contribute to the exposure and/or the disease?”
by allowing jurors to view the plaintiff’s smoking habit
as an alternate cause of his disease.

Graphic M answers the question “Did the
defendant comply with government regulations?” It
teaches jurors details about the functions of and
interactions between NIOSH and OSHA. Next, the
defense must demonstrate to jurors how it complied
with the NIOSH/OSHA regulations.
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SUMMARY

The first step to making toxicology and epidemiology
interesting to jurors is to begin with a proper context.
The second step is to sustain their interest by presenting
the science in small, simple units to maximize
comprehension. Assist juror learning by depicting a step-
by-step approach to good science, varying the
presentation media, making the math visual and relating
new science to familiar concepts. In the third step, make
sure jurors have critical reference points necessary to
evaluate the legal questions they will need to answer. Do
not leave the scientific results and conclusions to be
evaluated in a vacuum but rather walk jurors through to
the final conclusion as to why the scientific data proves
your client is not liable. In the fourth and final step, it is
essential to anticipate jurors’ remaining questions and
answer them in a manner that further strengthens the
defense story. Toxicology and epidemiology can indeed
be made interesting to jurors. [ [\

© 2009 DecisionQuest
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IN A CLASS BY THEMSELVES...

Continued from page 1

they had developed a beryllium-related condition. The
court held that pursuant to Pennsylvania Rule of Civil
Procedure 1702, several prerequisites must be satisfied
in order for plaintiffs to be entitled to a class action
certification. These prerequisites are: 1) “the class is so
numerous that joinder of all members is impracticable,”
2) “there are questions of law or fact common to the
class,” 3) “the claims or defenses of the representative
parties are typical of the claims or defenses of the class,”
4) “the representative parties will fairly and adequately
assert and protect the interests of the class” and 5) “a
class action provides a fair and efficient method for
adjudication of the controversy.” See Pa. R.C.P. 1702
and Pohl v. NGK Metals Corp., 2003 WL 24207633 at
*7. The Pohl Court noted that the class, as projected by
plaintiffs, had the potential to include more than
200,000 residents living near the particular beryllium
production facility in question. /d. at *8. The Pohl Court
also discussed how the scientific evidence provided in
opposition to the certification of the class indicated that
only a proportionally small number of the total number
of residents were actually at risk for beryllium disease
because hypersensitivity to beryllium (with a predicted
occurrence between one to three percent in the general
public) was a required precursor for the development of
chronic beryllium disease. /d. at *8.

The Court in Pohl also noted another difficulty with
class certification of beryllium cases: the standard for
beryllium was not adopted by the Environmental
Protection Agency until 1973. Therefore, no defendant
could be held liable for beryllium emissions before the
standard was adopted. As such, this issue made each
plaintiff’s case individualized to the time frame in
which they claim exposure to beryllium, which further
rendered class certification of these beryllium plaintiffs
inappropriate. Id. at *10. Specifically, the Pohl Court
held that “individual questions of susceptibility,
negligence, causation, dose, and possibly the statute of
limitations...cannot be resolved by class treatment.”
Id. at *11.! Ultimately, the Court found that plaintiffs
were unable to satisfy the elements of numerosity or
commonality and denied plaintiffs’ motion for class
certification. Id. at *11.

The Pohl Court also found plaintiffs’ proposed
class problematic because plaintiffs suggested that
everyone who resided in the relevant geographic area
during the relevant periods of time would be eligible
for monitoring, without evidence of individual
sensitivity to beryllium. Id. at *11. Instead, the Court
found that without evidence of beryllium sensitization,
the class representatives themselves could not even be
members of the proposed class of which they wished to
represent; therefore, the plaintiff who brought suit did
not meet the typicality element required for class
certification. Id. at *11.

In the United States District Court for the Eastern
District of Pennsylvania, Shirley Sheridan filed a
lawsuit claiming personal injury related to alleged
exposure to beryllium particles and fumes. Sheridan v.
Cabot Corp., 2003 WL 22999256 (E.D. Pa. Mar. 12,
2003). The Eastern District of Pennsylvania found that
Ms. Sheridan did not suffer from a compensable injury
and therefore, dismissed her cause on summary
judgment. Id. at *5. Soon thereafter, Ms. Sheridan filed
a class action to establish a fund for costs associated
with medical monitoring for future beryllium related
injuries. See Sheridan v. NGK Metals Corp., 2008 WL
2156718 at *9 (E.D. Pa. 2008). In granting the
defendant’s motion for summary judgment, the Court
held, just as the state court had, that the plaintiffs had
not proved that they were at an increased risk for the
development of beryllium-related disease, and
therefore, certification of class would not be a “fair and
efficient method of adjudication.” See, n. 16.

The seminal case pertaining to medical monitoring
due to toxic exposure in Pennsylvania is Redland
Soccer Club, Inc.v. U.S. Dep’t of the Army, which was
initially filed as a class action in the Middle District of
Pennsylvania. Redland Soccer Club, Inc. v. U.S. Dep'’t
of the Army, 696 A.2d 137 (Pa. 1997). The District
Court denied certification for class treatment and the
matter was later dismissed in the federal court system.
Id. at 139-140. Eventually, the plaintiffs re-filed in
Pennsylvania’s state court system which lead to the
landmark decision rendered by the Supreme Court of
Pennsylvania. Id. However, the Court’s decision did
not focus on the issue of class certification; therefore,
this analysis will move onto other Pennsylvania
decisions which more clearly address the sufficiency of

1 Compare Marin v. Brush Wellman, Inc., where the Court of Appeals of California found that the 40 former beryllium workers did not met their burden of proof for class action
certification “since individual claimants differ both in their makeup and in the amount of their exposure to beryllium, the evidence of their injuries will differ from individual to
individual” and “each claimant will have to show where he worked, when he worked at each location or facility, what the beryllium levels were at these locations, and how much
of the [defendant’s] beryllium.” Marin v. Brush Wellman, Inc., 2009 Cal. App. Unpub. LEXIS 6864 *5 (Cal. Ct. App. Aug. 24, 2009).
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claims where plaintiffs sought medical monitoring and
whether certification of a class is an appropriate
method of adjudicating those claims.

Courts have also decided whether to certify classes
within classes, or sub-classes, with regards to medical
monitoring claims. One such case in Pennsylvania is
Lipinski v. Beazer East, Inc., where the Court of
Common Pleas in Butler County denied class
certification to a group of plaintiffs who sought to
certify several different categories of people as
plaintiffs. Lipinski v. Beazer East, Inc., 76 Pa.
D.&C 4t 479, 2005 WL 3955773 (Pa. Ct. Com. PL.,
Butler County 2005). The plaintiffs in Lipinski claimed
that they were injured as a result of the allegedly
improper disposal of various chemicals at the Bear
Creek Area Chemical Site. Id. One of the proposed
classes of plaintiffs were people who used
contaminated well water in the area surrounding the
Bear Creek Area Chemical Site and could potentially
develop cancer and/or thyroid disease as a result. /d. at
*1-2. The Butler County Court noted that the plaintiffs
did not satisfy the numerosity element since the
plaintiffs did not properly enumerate how many people
could have been exposed or were actually exposed to
contaminated well water. Id. at *16. Specifically, the
court held that “[a] class definition is insufficient
where, as here, it would require an individualized
determination just to determine who is in the class.”
Id. at *16 (emphasis added). Moreover, the Lipinski
Court held that the plaintiffs failed to satisfy the
requisite commonality element since there were
individual issues of causation, namely as to the conduct
and resulting liability of the different defendants, the
fact that there were various chemicals of which
plaintiffs alleged exposure, as well as the inconsistent
exposure periods and individual dosages of the alleged
chemicals. Id. at *17. The Lipinski Court also found
that the process of proving causation would require a
highly individualized analysis, which rendered this
case not suitable for class treatment. Id. at *19. The
court also found that the named plaintiffs were not
typical of the proposed class because there was an
inherent conflict in representing both symptomatically
injured plaintiffs and asymptomatic medical
monitoring plaintiffs so that the named plaintiffs could
not represent both groups of potential plaintiffs. Id. at
*20.  Ultimately, the Lipinski Court denied class
certification. Id. at *23.

As noted initially, courts are evenly split in
Pennsylvania on the issue of class certification for

_______________________________________________________________________hy

medical monitoring claims. In Foust v. SEPTA, the
Commonwealth Court of Pennsylvania affirmed the
trial court’s certification of a class in a matter where the
plaintiffs sought medical monitoring related to allege
exposure to polychlorinated biphenyls (PCBs). Foust
v. SEPTA, 756 A.2d 112 (Pa. Commw. Ct. 2000). The
trial court in Foust, granted class certification as to the
medical monitoring claims but denied the certification
as to the emotional distress, property damage, and
punitive damage claims. Id. at 115. Despite the
plaintiffs adding their claims for medical monitoring
after the expiration of the statute of limitations, the
Commonwealth Court found that the defendants did
not prove that they were prejudiced by the addition of
the medical monitoring claims, and therefore, the
claims would not be dismissed. Id. at 117. Moreover,
the Commonwealth Court held that the trial court did
not abuse its discretion in its determination that the
plaintiffs had met their burden of showing numerosity,
commonality, and that a class action was the most
effective manner in which to try the case. See
generally, Foust v. SEPTA, 756 A.2d 112. Specifically,
the Foust Court found that the potential class members,
based on the description of the class, could number in
the thousands. Id. at 118. Secondly, the Court found
that the trial court properly found that plaintiffs had
satisfied their burden for commonality even though the
individuality of plaintiffs’ exposure differed because
the plaintiffs, through their expert, showed that they
were exposed to background levels of PCBs, which
were greater than normal. Id. at 119-20 (citing In re:
Paoli R.R. Yard PCB Litig.,35 F3d 717 (3d Cir. 1994)).
Thirdly, the Foust Court found that questions of
whether the defendants acted negligently would be
more easily and consistently handled in one trial rather
than many separate trials. /d. at 120-21. Interestingly
the Foust Court noted, in dicta, that “any error should
be committed in favor of allowing class certification.”
Id. at 118. In considering whether a class action would
be the only fair and efficient manner to handle the
plaintiffs’ claims, the Court referred to Pennsylvania
Rule of Civil Procedure 1708, which delineates the
factors to be considered by a court in actions where
plaintiffs seek solely monetary recovery. Id. at 121-22.
Pursuant to Pa. R.C.P. 1708, some of the factors to be
considered by the trial court were: 1) whether the
common questions of law or fact dominated
individualized questions of law or fact; 2) whether
there would be administrative difficulties managing the
class of the proposed size; and 3) whether there would
be inconsistencies in judgment if the cases were split,
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since the plaintiffs at bar were seeking strictly monetary
recovery for their medical monitoring claims. Id. at
121-22. Nevertheless, the Commonwealth Court? found
that class certification was appropriate.

In other jurisdictions, class actions have been
certified in for claims of medical monitoring regardless
of the individualized nature of medical treatment. In the
Fourth Circuit, the Court of Appeals of Louisiana
certified a class of smokers in litigation involving their
claims of medical monitoring and smoking cessation
benefits. Scott v. Am. Tobacco Co., Inc.,949 So.2d 1266
(4th Cir. 2007). The Scott Court noted that the jury
determined, despite defendants’ objections, that since
the class claims were that the defendants’ conduct
encouraged addiction in Louisiana smokers, all class
members, regardless of whether they were actually
addicted to smoking, were at a significantly increased
risk of developing a serious illness or disease. Id. at
1276. The Court also noted the jury’s finding that the
plaintiffs did not prove the necessity of the proposed
medical monitoring procedure, but that cessation
programs were necessary, if they existed, and that the
establishment of such programs was reasonably
necessary. Id. at 1284.

However, the Eighth Circuit reversed the district
court’s certification of a class involving people who had
an implanted Silzone heart valves, which were alleged
to have an increased risk of leakage. In re: St. Jude
Med., Inc., 425 F3d 1116, 1122 (Sth Cir. 2005).
Specifically, the Eighth Circuit found that a class for
medical monitoring in that situation was improper given
the “myriad of individual issues” involving the class
members. [Id. The Eighth Circuit found (in a
subsequent opinion) that the remedy of medical
monitoring was “highly individualized.” In re: St. Jude
Med., Inc., 522 F.3d 836, 840 (8th Cir. Apr. 9, 2008).
Despite the fact that every patient would need to receive
some form of follow-up post-operatively, the frequency
with which the patient would need to be monitored
would be individual based upon the “patient’s medical
history, the condition of the patient’s heart valve at the
time of implantation, the patient’s risk factors for heart
valve complications, the patient’s general
health...among other factors.” Id. Moreover, the Court
found that the damages associated with each plaintiff
would be incredibly plaintiff-specific. Id.

In Meyer v. Fluor Corp., the Supreme Court of
Missouri held that minors allegedly exposed to lead for

which they would require medical monitoring could be
adjudicated with a class action. Meyer v. Fluor Corp.,
220 S.W.3d 712, 714 (Mo. 2007). In Meyer, the issue
was whether the circuit that held the class certification
hearing abused its discretion in certifying the class. Id.
at 715. As a matter of first impression, the Meyer Court
found that medical monitoring, as a remedy, was
consistent with Missouri law. Id. at 717. Despite the
fact that the Circuit Court held that an individualized
analysis would predominate the issues of the case, the
Supreme Court of Missouri found that the plaintiffs had
shown that there was a common set of facts related to
the need for monitoring, which was based upon the
threshold of whether there was any exposure. Id. at 714
and 719.

There are also instances where MDL matters have
not been certified for class actions. In the In re: Welding
Fume Prod. Liab. Litig. Case, the North District of Ohio
was asked to certify a class of current and former
welders who claimed that they required medical
monitoring related to their exposure to manganese. In
re: Welding Fume Prod. Liab. Litig., 245 FR.D. 279
(N.D. Ohio 2007) (“Welding Fume”). The class
included plaintiffs that were residents of Arizona,
California, Florida, New Jersey, Ohio, Pennsylvania,
Utah, and West Virginia. Id. at 285, n. 19. Federal
Courts determine whether to certify class actions under
FRCP 23(a), which requires that there be: 1)
numerosity; 2) commonality; 3) typicality; and 4)
adequacy. Id. at 288. Specifically, the court in Welding
Fume commented on the nuances between FRCP
23(b)(2) versus the more stringent requirements found
in FRCP 23(b)(3). Id. at 290. The Welding Fume Court
found that determining which rule applies turns on the
remedy sought so that if plaintiffs seek equitable relief
then the requirements of Rule (b)(2) apply; however, if
the plaintiffs request monetary damages then Rule
(b)(3) applies. /d. at 290 (citing the Manual for Complex
Litigation, § 22.74 at 427 (4th ed. 2004)). Since
plaintiffs in the Welding Fume matter were careful to
ask for strictly equitable relief, they were not held to the
higher standard for the class certification found in
FRCP 23 (b)(3). Id. at 290.

Ultimately, the Welding Fume Court found that even
though the plaintiffs satisfied concerns regarding choice
of law, as well as issues regarding numerosity,
commonality, and adequacy, the plaintiffs were not
entitled to class certification because the plaintiffs had

2 (lass actions seeking medical monitoring have other difficulties. For instance, in Pennsylvania, a plaintiff who sought creation of a fund for testing to detect brain cancers
developed from exposure to workplace toxins was rejected under the Workman’s Compensation Act. See Brendley v. Pa. Dep't of Labor and Indus., 926 A.2d 1276, 1282 (Pa.

Commw. Ct. 2007).
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not satisfied the typicality requirement. Welding Fume,
245 FR.D. 279 (N.D. Ohio 2007). Specifically, the
Court stated that “[g]iven the large size of the class, the
differences in defendants’ conduct, and the variable
working environments in which all of the welder
plaintiffs performed, each class member’s claims
involve so many distinct factual questions that class
certification becomes inappropriate.” Id. at 303. Citing
Yslava v. Hughes Aircraft Co., 845 F.Supp. 705 (D. Ariz.
1993) and Mejdrech v. Met-Coil Sys. Corp.,319 F.3d 910
(7th Cir. 2003), the Welding Fume Court found that
other courts have granted class certification when there
was exposure of a single toxin (TCE) from a single
source (However, the Welding Fume Court also cited
(citing Thomas v. FAG Bearings Corp., Inc., 846 F.Supp.
1400 (W.D. Mo. 1994), where the court denied class
certification in a nearly identical situation. The same
pattern can be seen for other toxins. Compare Scott v.
Am. Tobacco Co., Inc., 949 So.2d 1266 (41" Cir. 2007)
(certifying a class of Louisiana smokers) to Barnes v.
Am. Tobacco Co., 161 F3d 127 (3d Cir. 1998), cert.
denied, 526 U.S. 1114, 119 S.Ct. 1760, 143 L.Ed.2d 791
(1999) (denying certification to class of Pennsylvania
smokers). Courts are also split when it comes to class
certification regarding a specific drug. See In re
Welding, 245 FR.D. 279 at n. 146.

Some courts have conditionally certified classes only
to subsequently determine that individual issues
predominate. In those cases, courts decertified class
actions when the fact finder is too focused on issues that
are individual to each member of the class. For example,
in Engle v. Liggett Group, Inc., the Florida Supreme
Court held that certification of a class of Florida smokers
or their survivors was proper to determine issues of
“common limited liability,” but subsequent phases of the
trial involving issues such as “legal causation,
comparative fault and damages” were too individualized
to be properly addressed in a class action. Engle v.
Liggett Group, Inc., 945 So.2d 1246, 1267-68 (Fla.
2006). As a result, the Florida Supreme Court remanded
the matter for determinations regarding damages, fraud,
intentional infliction of emotional distress, etc., thereby
allowing the class members to re-file their claims but
otherwise retaining the initial factual findings from the
first phase of the trial related to: 1) the general health
effects of smoking cigarettes; 2) the addictive nature of
nicotine; and 3) the defendants’ negligent role in placing
cigarettes in the marketplace and their representations
made to consumers. Id. at 1277.

In 2007, a group of women sought class certification
for their claims against a physician related to a fungal
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infection allegedly cause by their breast implants.
Houston County Heath Care Auth. v. Williams, 961 So.2d
795 (Ala. 2007). The Supreme Court of Alabama
declined to certify the proposed class since several of the
named plaintiffs did not have standing to sue. Id. at 803.
Specifically, the Court found that if “individual issues
predominate over the common claims, manageability of
the action as a class is not possible.” Id. at 804. The
Alabama Supreme Court ultimately overruled the lower
court’s certification of the class and held that the plaintiffs
failed to satisfy their burden to prove that they are entitled
to class certification despite the lower court finding that
the plaintiffs’ claims involved many of the same issues
regarding the following facts: “cause of the fungus, the
exposure to the fungus, the source of the fungus, matters
involving informed consent, the use of the open bowl
method, the same filling method, the same storage of the
saline at the Center” as well as general issues of liability
and certain damages. Id. at 804-5 and 809.

In Cook County, Illinois, a group of plaintiffs
unsuccessfully attempted to obtain medical monitoring
for illnesses allegedly caused by prescription drugs.
Jensen v. Bayer AG, 862 N.E.2d 1091 (Ill. App. Ct.
2007). In Jensen, the Illinois Appellate Court affirmed
the lower court’s denial of certification for a proposed
class of people who had taken the cholesterol-lowering
drug Baycol. Id. at 1094. Importantly, the lower court
in Jensen noted in its denial of the plaintiffs’ motion for
class certification that “the development of medical
monitoring was too ‘embryonic’ for any commonality to
be found” as to questions of law. Id. at 1096. Moreover,
the lower court found that there were no elements of
factual commonality in the plaintiffs’ claims for medical
monitoring where each plaintiff’s medical monitoring
would have to be individually tailored based on their past
medical history. Id. The court also noted that each
plaintiff’s claim for breach of implied warranty would be
too individualized. Id. The appellate court specifically
found that the plaintiffs did not provide sufficient
evidence to survive the defendants’ motion for summary
judgment because they failed to show that, to a
reasonable degree of medical certainty, medical
monitoring was necessary to properly diagnose the
alleged disease. Id. at 1101.

In conclusion, the issue of whether class actions are
proper to adjudicate the claims of a group of plaintiffs
that seek medical monitoring is a source of both
disagreement and innovation for toxic exposure claims.
While many states and federal district courts tend to
disapprove of class actions for such claims where
injury has occurred requiring subsequent monitoring,
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the standard is much more favorable to plaintiffs. As a
result, plaintiffs are becoming more sophisticated at
defining and characterizing their claims to achieve
class certification, while defendants are becoming more
articulate in their objections to plaintiffs’ attempts to

certify class actions. The final chapter has yet to be
written on these claims, but it is clear that medical
monitoring class actions are potentially viable across
the country if they are well pled and avoid the

appearance of individualized damages or proofs. £ /
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August

5-10  ABA Annual Meeting Grand Hyatt Hotel
Contact: Felisha A. Stewart — 312/988-5672 San Francisco, CA
Speaker Contact: Donald Quarles - 312/988-5708

September

30-10/1 Premises Liability Loews Hotel
Contact: Donald Quarles - 312/988-5708 Atlanta, GA

October

12-17 TIPS Fall Leadership Meeting Four Seasons Hotel
Contact: Felisha A. Stewart — 312/988-5672 Dallas, TX

21-22 Aviation and Space Law Litigation Ritz Carlton Hotel
Contact: Felisha A. Stewart — 312/988-5672 Washington, DC

November

4-5 FSLC Fall Program The Fairmont Copley Plaza
Contact: Donald Quarles - 312/988-5708 Boston, MA
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January

13-16 TIPS Midwinter Symposium Eden Roc
Contact: Ninah Moore 312/988-5498 Miami, FL

18-21 Fidelity & Surety Midwinter Meeting Waldorf Astoria Hotel
Contact: Felisha A. Stewart — 312/988-5672 New York, NY

February

9-15  ABA Midyear Meeting Hyatt Regency
Contact: Felisha A. Stewart — 312/988-5672 Atlanta, GA
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Contact: Felisha A. Stewart — 312/988-5672 Phoenix, AZ
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Speaker Contact: Donald Quarles - 312/988-5708
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